TOPICS  IN  LEGAL  THEORY 


COURSE  MATERIALS 


Alan  Brudner 


1985-86 


Faculty  of  Law 
University  of  Toronto 


r  ~ 

i  /. 

-  .• 


■ 


LAW  LIBRARY 

DEC  91985 

newt  ??  t«w 
avssffv  sr  mm 


h  ACULTY  OF  LAW  LIBRARY 
UNIVERSITY  OF  TORONTO 


TOPICS  IN  LEGAL  THEORY 

COURSE  MATERIALS 


Alan  Brudner 


1985-86 


Faculty  of  Law 
University  of  Toronto 


Digitized  by  the  Internet  Archive 
in  2018  with  funding  from 
University  of  Toronto 


https://archive.org/details/topicsinlegalthe00brud_0 


TOPICS  IN  LEGAL  THEORY 


TABLE  OF  CONTENTS 

Page 

CHAPTER  ONE:  THE  SOURCE  AND  LIMITS  OF  LEGAL  OBLIGATION 

A.  Classical  Natural  Law 

1.  Aristotle,  Nicomachean  Ethics,  Bk.  I  (selections)  1 

2.  Aquinas,  Treatise  on  Law  (selections)  10 

3.  Yves  Simon,  The  Tradition  of  Natural  Law  (selections)  20 

4.  Kai  Nielsen,  "The  Myth  of  Natural  Law"  46 

5.  John  Finnis,  Natural  Law  and  Natural  Rights  (selections)  58 

B.  Utilitarianism 

1.  Hume,  A  Treatise  of  Human  Nature  (selection  from  Bk.  Ill)  94 

2.  J.S.  Mill,  Utilitarianism,  chs.  2,  3,5  110 

C.  Contractarianism 

1.  Kant,  Foundations  of  the  Metaphysics  of  Morals  (selection)  136 

2.  John  Rawls,  A  Theory  of  Justice  (selections)  150 

D.  Marxism 

1.  Marx,  Capital ,  Part  I,  ch.  1  204 

2.  Pashukanis,  The  General  Theory  of  Law  and  Marxism  (selections)  223 

CHAPTER  TWO:  PUNISHMENT 

A.  Two  Classical  Views 

1.  Kant,  The  Metaphysical  Elements  of  Justice  (selection)  250 

2.  Bentham,  Introduction  to  the  Principles  of  Morals  and 

Legislation  (selection)  256 

B.  The  Contemporary  Debate 

1.  H.J.  McCloskey,  "A  Non-Utilitarian  Approach  to  Punishment"  268 

2.  T.R.  Sprigge,  "A  Reply  to  McCloskey"  279 

3.  H.L.A.  Hart,  Punishment  and  Responsibility,  ch.  1  300 

4.  J.  Murphie,  "Marxism  and  Retribution"  318 


2 


Page 

CHAPTER  THREE:  DISTRIBUTIVE  JUSTICE 

1.  Aristotle,  Nicomachean  Ethics,  (selection  from  Bk.  V)  328 

2.  Rawls,  A  Theory  of  Justice  (selections)  330 

3.  Robert  Nozick,  Anarchy,  State  and  Utopia,  ch.  7  370 

4.  Marx,  Capital  (selections  from  Parts  II  and  III)  416 

5.  Marx,  Critique  of  the  Gotha  Programme  438 

6.  Allan  Wood  "The  Marxian  Critique  of  Justice"  444 

CHAPTER  FOUR:  ADJUDICATION 

A.  The  Rights  Thesis 

R.  Dworkin,  "Hard  Cases"  461 

B.  Critical  Legal  Studies 

1.  Mark  Tushnet,  "Following  the  Rules  Laid  Down:  498 

A  Critique  of  Interpretivism  and  Neutral  Principles" 

2.  Duncan  Kennedy,  "Form  and  Substance  in  Private  Law 

Adjudication"  528 

CHAPTER  FIVE:  THE  LIMITS  OF  LAW 

1.  J.S.  Mill,  On  Liberty,  ch.  4  580 

2.  G.  Dworkin,  "Paternalism"  592 


